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RECENT CASE NOTES 239 

accepted by the advance of credit by the guarantee, and that notice is only a 
condition precedent to a suit against the guarantor. Bishop v. Eaton (1894) 
161 Mass. 496, 37 N. E. 665; Somersall v. Barneby (1611, K. B.) Cro. Jac. 287; 
Powers v. Bumcrats (1861) 12 Oh. St. 273. This view seems sound wherever 
a "guaranty" is not an acceptance, for consideration received at the time, of an 
offer by the guarantee, as above indicated. Some cases have held that notice is 
necessary to bind a "guarantor," but not a "surety." Homewood People's Bank 
v. Hastings (1919, Pa.) 106 Atl. 308; Hess v. Watkins Medical Co. (1919, Ind. 
App. Ct.) 123 N. E. 440. But no satisfactory criterion for the classification of 
"sureties" and "guarantors" was advanced, and such a division seems super- 
fluous and unsound 



Torts — Fraud and Deceit — Limitation of Actions — Damages.— The defend- 
ant fraudulently concealed and misrepresented the actual facts which resulted in 
the death of the plaintiff's husband. As a result, the plaintiff did not sue during 
the period in which the wrongful death statute allowed an action. Having sub- 
sequently discovered the fraud of the defendant and that she had once had a 
good cause of action, the plaintiff sued in deceit for the resulting damages. Held, 
that she was entitled to recover, because the damages were not speculative and 
the limitation by the statute for wrongful death was no bar to an action in 
deceit. Desmaris v. People's Gaslight Co. (1919. N. H.) 107 Atl. 491. 

The principal case was not governed by the wrongful death statute, because 
suit within two years after death is made a condition precedent by that statute to 
the right to recover. Poff v. Telephone Co. (1903) 72 N. H. 164, 55 Atl. 891; 
De Martino v. Siemon (1916) 90 Conn. 527, 97 Atl. 765. In this action of deceit 
the plaintiff had to prove that she had once had a claim under the wrongful 
death statute; that the defendants made false representations; that these pre- 
vented her from the action under the statute ; and that she had suffered damages 
thereby. The plaintiff's damages were the value of the lost claim. See Ochs v. 
Woods (1917) 221 N. Y. 335, 341, 117 N. E. 305, 307; see Urts v. N. Y. C. & 
H. R. R. R. (1911) 202 N. Y. 170, 181, 95 N. E. 711, 714. These damages were 
not speculative. Alexander v. Church (1885) 53 Conn. 561, 4 Atl. 103. The 
reason appears to be that the jury would determine and award the value of the 
lost claim, and not the amount of damages a jury hearing the original cause of 
action would have given. However, such damages have been held speculative, 
in what appears to be a very unsatisfactory decision. Whitman v. Seaboard 
Air Line Co. (1917, S. C.) 92 S. E. 861. It is not a condition precedent to the 
plaintiff's recovery in such cases that he investigate the truth of the defendant's 
representations ; he is protected in relying on them without investigation. Laird 
v. Kcithley (1918, Mo.) 201 S. W. 1138. The reasoning in the principal case 
seems sound, and the result reached is desirable and just. Other courts might 
well follow this case in order that such a statutory limitation may not be misused 
to work injustice. 



Xorts — Libel — Secondary Publication. — One of two defendants claimed that 
he was liable only for secondary, and not primary, publication of a libel. An 
instruction was given that, if the jury found for the plaintiff, it should assess 
certain specified damages, including an item for injuries resulting from the 
original publication. Held, that the instruction was erroneous. Sourbier v. 
Brown (1919, Ind.) 123 N. E. 802. 

In the instant case, secondary publication is used in a limited sense to mean 
the exhibition of an original libelous article. This term, however, is generally 
used to mean the distribution of copies of a libel. It seems well settled that 
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such distribution is considered a fresh publication, and that the publisher is guilty 
of making a new and distinct libel. Woods v. Pangburn (1878) 75 N. Y. 495; 
Bigelow v. Sprague (1886) 140 Mass. 425, 5 N. E. 144; Newell, Slander and 
Libel (3d ed. 1914) 299; cf. Comment (1917) 26 Yale Law Journal, 308. This 
same rule of law logically applies to the term as used in the instant case, although 
there is no direct authority. It has been held that in giving currency to libelous 
reports and publications, a party is as much responsible as if he had originated 
the defamation. Staub v. Van Benthuysen (1884) 36 La. Ann. 467. Inasmuch 
as a secondary publication is a fresh and distinct libel, which is in no way legally 
connected with the original libel, it follows that the maker of a secondary pub- 
lication of libelous matter is not responsible for the results of the primary pub- 
lication in which he did not participate. This point, it seems, has never been 
raised before, but is an obviously reasonable conclusion. 



Torts— Nuisance— Successive Actions.— The defendant had for ten years con- 
tinuously operated a cement factory at a short distance from the plaintiff's home. 
Large quantities of dust had been blown, whenever the wind was in the proper 
direction, from the defendant's factory upon the land of the plaintiff, who sought 
to recover damages for the resulting personal inconvenience. The defendant 
admitted the nuisance, but claimed that since it was of a "permanent" nature, 
only one action could be brought, and that this action had been barred by the two 
year statute of limitations. Held, that the plaintiff was entitled to damages for 
the two year period previous to the bringing of the action, with a dictum that 
successive actions would be allowed. Trinity Portland Cement Co. v. Horton 
(1919, Tex. Civ. App.) 214 S. W. 510. 

It has generally been held that wherever the conduct of a business has caused 
damage to individual rights and private property, and the cause of such damage 
was "permanent," only one action would lie, the damage being the decrease in the 
market value of the land affected. Geer v. Durham Water Co. (1900) 127 N. C. 
349, 37 S. E. 474 (diversion of water). But where the cause of the damage was 
not "permanent," successive actions would be allowed, as on a nuisance, to 
recover the damages accruing between each suit, continuing damage being of the 
essence of a nuisance. Piatt Bros. & Co. v. Waterbury (1907) 80 Conn. 179, 
67 Atl. 508; Turner v. Brooks & Sons (1912) 151 Ky. 310, 151 S. W. 948 (rocks 
blasted into a river). The difficulty arises from the confusion of the cases as 
to the meaning of the word "permanent." Structures erected by public service 
corporations under charter from the state have been held to be "permanent." 
Chicago N. S. St. Ry. v. Payne (1901) 192 111. 239, 61 N. E. 467; cf. Louisville 
& N. R. R. v. Lambert (1908, Ky. Ct. App.) no S. W. 305- The New York 
court has held that structures erected under special sanction of the legislature 
were not properly nuisances, but wherever any structure, not erected under such 
legislative permission, caused damage, it was a nuisance and successive actions 
would lie. Uline v. New York C. & H. R. R. R. (1886) 101 N. Y. 98, 4 N. E. 
536. This has been considered a leading case on the subject. Several courts, 
however have adopted other standards, such as the physical character of the 
structure. Cf. Troy v. Cheshire R. R. (1850) 23 N. H. 83; cf. Powers v. Council 
Bluffs (1877) 45 Iowa, 652. However, there has been a tendency toward adopt- 
ing the classification made in the New York case, even in those states which pre- 
viously followed another rule. Cf. Irvine v. Oelwein (1915) 170 Iowa, 653, 150 
N W 674 It seems that the better test is that of legislative license as applied 
by the New York court. The decision in the principal case demonstrates the 
ease with which it can be applied. 



